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Abstract.

Purpose. The purpose of this article is to analyze how French law in the field of international arbitration
addresses the issue of the enforcement in France of an international arbitration award set aside by a
state court at the seat of arbitration.

Methodology and Approach. The main content of the study is the analysis of national and international
legislation.

Results. According to the French conception of international arbitration, the international award which
is not attached to any state legal order is a decision of international justice. As a result of the study,
the author draws attention to the fact that setting aside the arbitral award by a state court at the seat of
arbitration is not an obstacle to its recognition and enforcement in France. This approach could have
unexpected consequences for the Yukos case.

Theoretical and Practical implications. The presented concept defines the recognition and enforcement
in France of international arbitral awards.

Keywaords: international arbitration, arbitration proceedings, French law, international justice, the setting
aside of an arbitral award, Yukos

BJIMAHUE dPAHLIY3CKOIW KOHLIEMLIMN APBUTPAXA KAK MEXXIYHAPOIHOI O
NPABOCYANA HA NMPU3HAHWE U UCTOJTHEHWE AHHYJINPOBAHHOTI0
APBUTPAXHOIO PELLEHKA 1O AENY HOKOCA
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AHHoTayus.

Llenb. Lienb gaHHOM paboTbl — NpOaHanM3nMpoBath, Kak qopaHLy3CKOe 3aKOHOAATeNbCTBO B 06M1acTH
MeXJyHapoJHOro apbuTpaxa peLlaeT BOMPOC 0 NPU3HAHNN 1 MCTIONTHEHNN BO DpaHLmMM OTMEHbI ap6u-
TPXXHOTO PELUEHNS, BBIHECEHHOO HOCTPAHHbBIM FOCYAAPCTBEHHbLIM CYAO0M.

Mpouenypa 1 MeTofbl uccnegoBaHusa. OCHOBHOE COfIepXaHNe NCCNeA0BaHNS COCTABNAET aHANIN3 Ha-
LMOHANBHOIO 1 MEXAYHapPOAHOr0 3aKOHOAATENbCTBA.

PesynbTatbl npoBeféHHoro uccnegosanua. CornacHo (paHLy3CKOM KOHUENUUM MeXOyHapoaHOro
apbuTpaxa, apoUTPaXKHOE PEeLLEHNE, KOTOPOE He MPMBA3AHO HI K KAKOMY rocyjapCTBEHHOMY MpaBo-
nopsaKy, SBIAETCA MEXAYHAPOAHbIM CyAeOHbIM peLleHeM. ABTOp CTaTbi AeNaeT akLEHT Ha TOM, 4TO
OTMEHa rocyjapCTBEHHbIM CyJOM apOUTPXXHOMO PELLEHNs, BbIHECEHHOMO Ha TepPUTOpUM apbutpaxa,
He BNAETCS NPENnATCTBUEM AN MPUSHAHUS U UCMOSTHEHNS JAHHOTO peLieHns Bo PpaHuun. 3TOT Nof-
XOZ MOr Bbl MMeTb Henpeckasyemble nocnefctaus ans gena OKOCa.

TeopeTuyeckas/npakTu4eckas 3HaYMMOCTb. [1peICTaBNEHHAA KOHLENUWUA ONpeaensieT Npu3HaHue 1
ncnonHeHne Bo OpaHumM MeXAYHAPOAHbIX apOUTPAXKHBIX PELLEHNIA.

BecTHUK MocKOBCKOrO rocyAapcTBeHHOr0 061acTHOro yHuBepcuTeta. Cepus: l0pucnpyaeHuma

KnroueBbie cnoBa: MeXxxayHapoaHblii apoutpax, apoutpaxKHoe pas3émparensCcTBo, 3aKOHO4ATENbCTBO

®paHumn, MexayHapoHoe NPaBoCyAue, 0TMeHa apouTpaxHoro pewenns, OKOG

Setting aside an international arbitration
award does not preclude its recognition and en-
forcement in France. This approach could have
unexpected consequences for the Yukos case.

As everyone knows, the dispute between
the former majority shareholders of Yukos
and the Russian Federation has caused nu-
merous legal battles. The latest decision on
this issue is the decision of the Hague court of
Appeal of February 18, 2020, overturning the
decision of the District court of the Hague of
April 20, 2016, and thus restoring the original
compensation of 50 billion US dollars. This
decision leaves Russia no choice but to appeal
to the Supreme court of the Netherlands.

However, whatever the twists and turns of
this case may have been, according to French
Law', the setting aside of the final arbitral
award by the Court of First Instance in The
Hague in the Yukos case had no effect on the
rights of the three companies of the former
shareholders of Yukos or on the adoption of
measures enforceable on the basis of the three
final decisions rendered by the arbitral tribu-
nal on July 18, 2014, condemning the Russian
Federation to pay the principal amount of
$50,020.867798 in favor of Hulley, Yukos
Universal and Veteran Petroleum®.

Civil Code of France http://www.legi.france.gouv.fr

International Organization for Arbitration and Dispute
Resolution. About the ICC International Chamber of
Commerce ICC International Chamber of Commerce.
https://iccwbo.org/dispute-resolution-services/icc-in-
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Whatever the outcome of the setting aside
of the action brought in Holland against the
arbitral award rendered in this case, this arbi-
tral award, which already received exequatur
in France will be enforceable.

It can be concluded that French Law in the
field of international arbitration does not rec-
ognize any legal force with respect to the set-
ting aside of an international arbitral award by
a state court of the seat of the arbitration.

Why is it so?

The reason is that French Law is more fa-
vourable to international arbitration as its
conception is based on the philosophical idea
that an international arbitral award is not part
of the legal order in which it was rendered, the
arbitral tribunal being an autonomous inter-
national jurisdiction.

For more than almost thirty years, French
courts have considered that the setting aside
of an arbitration award by a foreign state
court is not an obstacle to its recognition and
enforcement in France. This decision was an-
nounced in very clear terms by two main deci-
sions of the court of Cassation from 1994 and
2007 in the cases of Hilmarton and Putrabali’.

Thus, in the case of Hilmarton (Cass. 1st
civ, March 23, 1994) an award set aside by the
Swiss federal court obtained the exequatur in

ternational-court-arbitration.
The court of cassation. Premiére chambre civile. 2000,
Nn0.97-22.498.
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France since, for the Court of Cassation «the
award rendered in Swiss law was an interna-
tional award that was not integrated into the
legal order of that State, so that its existence
remained despite its setting aside».

In the case of Putrabali (Cass. 1st Civ, 29
June 2007), the first civil chamber of the Court
of Cassation approved the enforcement of an
award set aside in England, «An international
award that is not attached to any State legal or-
der is a decision of international justice whose
regularity is examined in the light of the rules
applicable in the country where its recognition
and enforcement is sought; whereas pursuant
to Article VII of the New York Convention of
10 January 1958', the company Rena Holding
was receivable to present in France the award
rendered in London on 10 April 2001 in ac-
cordance with the arbitration agreement and
the IGPA rules and founded to avail itself of
the provisions of the French Law of interna-
tional arbitration which does not provide the
setting aside of the award in his country of or-
igin as a ground of refusal of recognition and
enforcement of the award rendered abroad».

The decision of the court of Cassation in the
Putrabali case was the culmination point and
a logical continuation of the established and
repeated judicial practice of this philosophi-
cal approach of international arbitration as
international justice. The principle enshrined
in this decision can be seen later in many deci-
sions of the court of Cassation and the court
of Appeal of Paris.

This French conception is in accord-
ance with the provisions of the New York
Convention on the recognition and enforce-
ment of foreign arbitral awards of 1958.
Indeed, in accordance with Article VII (1) of
the New York Convention, which provides
that its provisions «Not depriving any inter-
ested party of the right that they could have
prevailed of an arbitral penalty in the man-
ner and to the extent permitted by the law or
treaties of the country where the penalty is
invoked», the French judge cannot refuse to
recognize an arbitral award set aside by a state
court of the seat”.

The French courts have drawn the conse-
quences from this, considering that a party
can obtain exequatur in France of an interna-
tional arbitral award set aside by a state court
of the seat of the arbitration, French law of ar-
bitration being more favorable than the provi-
sions of the New Convention York. The article
1502 of the Code of Civil Procedure’ does not
consider the cancellation of an award in the
state of the place of arbitration as a reason for
the refusal of the exequatur.

The French doctrine accepts this decision
and welcomes the liberal French approach,
which protects international arbitration jus-
tice, and gradually leads to the creation of a
true international arbitration law.

Cmamuvsa nocmynuna 6 pedaxyuio 08.05.2020.
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