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Abstract

Aim. Designate the relationship of the constitutional principle of pluralism with other principles of con-
stitutional law, in particular with the principle of solidarity and the principle of constitutional identity.
Reveal the characteristic features of the complex content of the constitutional principle of pluralism and
show its significance in the modern world.

Methodology. When writing the article, general scientific and special research methods were used.
Results. Principles of constitutional law as a value in the system of legal regulation of social relations
presuppose the idea that the Constitution is not just a set of norms that regulate state power, but also that
regulate society. The constitutional principle of pluralism guides the legal regulation of social relations.
This orientation is not just a procedure, nor is it limited to the idea of negative freedom. The strengthening
of the modern state took place under the guise of nationality and national identity. This national identity
is no longer legitimated in tradition and in the creation of a homogeneous society. Social pluralism is a
feature of our time. The State guarantees the Constitution and the Constitution recognizes pluralism. The
principle of pluralism in the legal regulation of social relations requires the development of public policies
that promote inclusion and harmonious coexistence between the different groups that make up society,
that is, the promotion of solidarity between different people. The challenge is immense, as it is necessary
to overcome prejudice, discrimination and violence that are rooted in society. Conservatives understand
that this mission is impossible and it is better to preserve the existing social order. Progressives believe
in the utopia of transformation. There is no universal formula. Each State and each society must seek the
possible solution in the context of its social, political, economic and cultural formation.

Research implications. The results of the study contribute to the theory of constitutional law, creating
prerequisites for the development of the theory of the principles of constitutional law.

Keywaords: constitutional pluralism; social relations; legal regulation; human rights; cooperative consti-
tutional state; social inclusion
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AHHOTaynA

Llenb. 0603Ha4nTb B3aUMOCBA3b KOHCTUTYLIMOHHOMO NPUHLMNA MAOPanu3ma ¢ UHbIMWA NPUHLUNAMA
KOHCTUTYLIMOHHOIO Npaea, B YaCTHOCTM C NPUHLMMNOM CONMAAPHOCTU U NPUHLUNOM KOHCTUTYLIMOHHOIA
WAEHTUYHOCTN. BbIABUTb XapakTepHble 0COOEHHOCTU KOMMNEKCHOrO COAEPXKaHNA KOHCTUTYLIMOHHOMO
NPUHUMNA Nopanu3mMa 1 nokasarb ero 3Ha4MMOCTb B COBPEMEHHOM MUpe.

Mpouenypa v metoabl. [Mpn HaNUCaHUM CTaTbW NPUMEHEHbI 0OLLEHAYYHbIE U CMEeLManbHble METOAbI
1CCNea0BaHus.

PesynbTtatbl. 060CHOBAHO, 4TO MPUHUWMBI KOHCTUTYLUMOHHOrO MNpaBa Kak LIEHHOCTM B CUCTEME
MpaBoOBOro PerynupoBaHns 06LLECTBEHHbIX OTHOLLEHWIA NPeANonaratoT UAet 0 TOM, 4T0 KOHCTUTYLMUS —
3T0 CBOJ HOPM, He MPOCTO PErynpytoLLnX rocyapCTBEHHYI0 BNACTb, HO W PEryfnNPYOLLIMX 06LLECTBO.
KOHCTUTYLIMOHHBIA NPUHLMN Nopanu3Ma Onpeaenser npaBoOBOE PeryanpoBaHie 0O6LLECTBEHHbIX
OTHOLUEHWIA. 3Ta OpPWeHTauWs — He MPOCTO Npouedypa U He OrpaHU4MBAeTCA Wfeell HeratuBHON
cB060/bI. YKpenneHne COBPEMEHHOr0 rocyAapcTBa MPOMCXOAMNIO NOJL NPUKPLITUEM HaLMOHAbHO-
CTW W HALMOHANbHON NPUHALEXHOCTI. 3Ta HALMOHANbHAS MOEHTUYHOCTb 60MbLIE HE Y3aKOHWUBAETCS
TPAANUUMAMM W CO3[aHneM OAHOPOAHOro o6LiecTBa. CouuanbHbIi NOPanM3M — 3T0 YepTa Hallero
BpemeHun. [ocyaapcTBo rapaHTupyet KOHCTUTYLUMIO, U KOHCTUTYLUMS NPU3HAET niaopanuam. MpuHunn
MnypanMama B NpaBoBOM PerynimpoBaHun 00LLECTBEHHbIX OTHOLLEHNIT TpebyeT pa3paboTku rocyaap-
CTBEHHOWN NONUTUKK, CMIOCOOCTBYIOLLEA BKITHOYEHUIO 1 TaPMOHUYHOMY COCYLLECTBOBAHUIO MEX[Y pas-
JINYHBIMU FPYNNamMm, COCTaBAAKOLWMMI OOLLECTBO, T. €. NMOOLIPEHUID CONUAAPHOCTIA MEXY PasHbIMM
nobMu. 3afia4a OrpoMHa, NoCKOJSIbKY Heo6X0A4NMO NPeooneTb Npeapaccyaku, AUCKPUMUHALMIO 1
Hacunue, yKopeHusLInecs B 06LLecTBe. KOHCEPBATOPbI MOHUMAIOT, Y4TO 3Ta MUCCUS HEBbINOSTHUMA U
NyYLle COXPaHWUTb CYLLECTBYOLLNIA 0OLLECTBEHHBIN NOPAAOK. [TPOrpeccucTbl BEPAT B YTONWIO TPAHC-
hopmaumun. YHusepcanbHoit oopmyrnbl He cylecTByeT. Kaxaoe rocynapctBo M Kaxaoe 06LIECTBO
[OSDKHBI MCKAaTb BO3MOXHOE peLleHne B KOHTEKCTe CBOEN COLMaNnbHOI, MOMUTUYECKON, 3KOHOMUYe-
CKOM 1 KYNbTYPHOI chopmaLmn.

TeopeTuyeckas M/unu nNpakTM4eckas 3HAYMMOCTb. Pe3ynbTaTbl WCCNEA0BaHUS BHOCAT BKNaj B
TEOPUIO KOHCTUTYLMOHHOrO Mpasa, Co3fjaBas MpPeAnoCbiikM s PasBUTAS TEOpPUWM NPUHLMNOB
KOHCTUTYLIMOHHOIO Npaga.

KntoyeBbie ¢10Ba: KOHCTUTYLIMOHHBIN NMITHOPANU3M, COLMANbHbIE OTHOLLEHWA, NPABOBOE PerynmpoBsa-
HWe, NpaBa 4e/10BeKa, KOONepaTnBHOE KOHCTUTYLMOHHOE roCyAapcTBO, couManbHaa NHTerpauma

Introduction under the guise of nationality and national
identity. This national identity is no longer
legitimated in tradition and in the creation of
a homogeneous society. Social pluralism is a
feature of our time. The State guarantees the
Constitution and the Constitution recognizes
pluralism.

This paper seeks to emphasize how the
constitutional principle of pluralism guides
the legal regulation of social relations. This

Principles of constitutional law as a value
in the system of legal regulation of social rela-
tions presuppose the idea that the Constitution
is not just a set of norms that regulate state
power, but also that regulate society.

Modern state has a monopoly on the le-
gitimate use of violence. Globalization has
not yet replaced the state with another type
of organization and there are no signs that : R ) o
this could happen anytime soon. Seemingly ~Orientation is not just a procedure, nor is it
unshakable values and scientific constructs lin?itgd to the idea. of r.legative freedom. The
are being rethought today [16, c. 20-28]. The pr1nc1Ple of pl.urahsm in the legal regulation
monopoly on the legitimate use of violence of soc1a}1 rela.tl.ons requires the.devel‘opment
by the State must observe the existence of the of pubhc.: pol1c1es.that promote 1nclu51.on and
pluralism that permeates social relations. The harmonious coexistence between the different

strengthening of the modern state took place ~ 8TOUPS that make up society.
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The Constitutional Principle of Pluralism
in the Legal Regulation of Social Relations

The system of legal regulation of social
relations is based on constitutional principles,
in what is conventionally called “the
constitutionalization of civil law”.

The constitutionalization of civil law means
the interpretation of civil law institutes in ac-
cordance with the Constitution. According
to Tepedino, the direct application of consti-
tutional norms in legal relations under pri-
vate law shifted the fundamental principles
of private law from the Civil Code to the
Constitution. Private autonomy is no longer
a value in itself, as it will only be observed
when it is in harmony with constitutional val-
ues (personality rights, dignity of the human
person, etc.) [19, p.35-36]. In this case, we
are still talking about private law, but a pri-
vate law interpreted in accordance with the
Constitution [4, p. 89].

This phenomenon relativized the classic dis-
tinction between public law and private law,
which defined public law as the part of law in
which the public interest predominates, that
is, the interest of the State. Public law, in this
context, would be the law that organizes the
State and protects order and social peace [7,
p. 190-191].

The State is an obligatory part of public law,
being in a position of superiority in exercis-
ing the power of imperium. According to this
classification, public law would comprise con-
stitutional law, administrative law, tax law,
procedural law and criminal law [7, p. 192].
Constitutional law, in particular, would have as
its main function to organize the State, giving it
shape, structure and establishing the bases for
the exercise of its power. Here we speak clearly
about the State Constitution.

In turn, private law was defined as the
branch of law in which the private interest pre-
dominates, in which the parties are on an equal
footing. The State, in this sense, when acting in
the field of private law, presents itself on equal
terms with private persons [7, p. 191].

The constitutionalization of civil law brings
a new understanding of constitutional law. The
historic moment of this transformation was the

end of World War II and the emergence of the
concept of “human rights”. Human rights is a
different concept from “rights of man” (Droits
de PHomme in French), or even “fundamental
rights” (Grundrechte in German). It intends to
establish a universal parameter for the validity
of the law, extended to the international level,
for the different peoples of the world.

From a terminological point of view, while
the concept of “fundamental rights” is a con-
cept of constitutional law, and means the
rights contained in the national Constitution,
the concept of “human rights” is a concept of
international law and means the rights con-
tained in international conventions of human
rights [12, p. 42].

The historical evolution of fundamental
rights can be understood in four generations.
The first generation is the generation of civil and
political rights, which emerged in the 19th cen-
tury and is linked to the rights of freedom (right
to come and go, freedom of expression, confi-
dentiality of correspondence, etc.) and political
rights (universal [male] suffrage) [1, c. 516].

In the second generation are the social,
economic and cultural rights, which emerged
after the First World War, from which the
State expanded its functions, seeking the well-
being of the people, with the implementation
of a universal education system, the right to
health, housing, work, etc. [1, p. 518]

The third generation comes after World
War II. While in the first and second genera-
tions, there was an understanding of rights
within the territorial limits of each State, the
third generation, influenced by the concept of
“human rights”, started to understand law at
the international level as well. The fundamen-
tal human rights of the third generation are
the rights to development, peace, the environ-
ment, communication and the common heri-
tage of humanity [1, p. 522].

Finally, after the end of the cold war, the
rights to democracy, information and plural-
ism emerge as the fourth generation [1, p. 524].
From a geopolitical point of view, the fourth
generation of fundamental human rights is
linked to the hegemonic presence of the United
States in the world, a fact that has been chang-

2



ISSN 2072-8557 \

BectHuk MockoBcKoro rocysapcTBeHHoro obnactHoro yHugepcutera. Cepus: 0pucnpypeHums

‘ 2022/Ne 1

ing in recent years with the emergence of a
multilateral world [15, p. 85-100; 18].

The concept of “human rights” has pro-
foundly transformed constitutional law. This
transformation can be seen in several aspects.
Itis possible to say that constitutional law is no
longer the subject that merely organizes state
power. The Brazilian Constitution of 1988,
for example, in addition to organizing state
power, deals with the rules of the family, the
rights of indigenous peoples, the protection
of the environment, culture, sport, in short,
other matters that transcend the organization
of the State. It is possible to speak here of a
Constitution of the political community in a
broad sense, which goes beyond the State or-
ganization [13; 14].

The State, of course, plays a political role in
guaranteeing and enforcing the Constitution.
However, this State is no longer the “National
Constitutional State”, closed in on itself [2,
p. 67-78; 3, p. 25-28; 6, p. 52-73]. The State
of constitutionalism of human rights is much
more a “Cooperative Constitutional State”,
which both cooperates internationally for the
effectiveness of human rights, as it recognizes
and promotes these rights at the domestic lev-
el [9, p. 407; 14, p. 59].

In this aspect, the constitutional principle of
pluralism has special relevance in the legal reg-
ulation of social relations. The constitutional-
ization of civil law promoted by the concept of
human rights places the national Constitution
as the source of validity of the legal order.

Article 1,no0. 5,0fthe Brazilian Constitution
provides that the Federative Republic of Brazil
is founded on political pluralism. This prin-
ciple is also present in the Constitutions of
Portugal (art.2), Spain (art.1) and France
(art. 4), as well as in many of the constitutions
of Latin American countries, which seek to
recognize and protect diversity and pluralism
of Latin American societies.

Pluralism is an inseparable concept from
constitutionalism. According to Sarlet, “po-
litical pluralism... is intrinsically related to
the democratic principle... Political plural-
ism (which is also economic and cultural) al-
lows and ensures the free (but respectful and
regulated) coexistence and interaction between

convictions, ideals, individual life projects
shared by groups more or less representative of
segments of society” [17, p. 275-276]. Human
societies are not monistic, univocal, but plural-
istic and heterogeneous. If, on the one hand,
political unity is fundamental for citizenship,
for legal equality and many other things of civi-
lized societies, on the other, respect for diver-
sity and pluralism is indispensable.

Popular sovereignty is still a principle that
takes place at the level of national states. If
it is possible today to speak of globalization,
the sovereign will of the people is manifested
within the limits of the nation-state. In this
way, the Constitution represents national uni-
ty, which has its symbols of national identity
(flag, anthem, coat of arms, heroes, national
days, culture, music). National anthem, na-
tional days and national flag are for Héberle
the three cultural identity elements of the
Constitutional State. The open Constitutional
State needs basic cultural elements that give it
identity, both internally, as a form of integra-
tion of the people and communion of a sense
of belonging, and externally, as a form of rec-
ognition. Globalization and supranational in-
tegration matter in the historical and cultural
affirmation of the National State [8; 9; 10; 11].

These symbols, which mean a lot to the coun-
try’s political history and its social cohesion, are
not guaranteed by tradition, but by a republican
system that attributes to these symbols the val-
ues of solidarity, respect and the right of every-
one to belong to the political community [20,
p. 3-7]. The common good of this republican
system is not linked to a common ethnic origin,
but is built in the public space based on the po-
litical recognition of all citizens [5].

Recognizing and respecting human rights
means politically recognizing what is differ-
ent. The political recognition of the different
must permeate the interpretation of all fun-
damental rights, whether freedom rights or
social rights. Pluralism is a principle inherent
in fundamental rights, a principle that gives
them unity and meaning.

The constitutionalization of civil law re-
moved civil law from the liberal understand-
ing of law as negative freedom. The classic
distinction between public and private law, in
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which private law constituted an autonomous
sphere of law, originating from natural law, is
now permeated by constitutional principles of
public order. Civil law must pay attention to
constitutional principles, in particular, to fun-
damental rights norms.

The constitutionalization of civil law gives a
new meaning to the principle of pluralism in the
sphere of legal regulation of social relations. The
State’s political commitment to human rights
makes the principle of pluralism a legitimate
form of legal regulation of social relations.

Constitutional pluralism legitimizes both
conservative and progressive worldviews.
These differences, present both in the forms of
organization of political parties, as well as in
social organizations, must be based on the as-
sumption that “inclusion” is a key concept to
live under a democratic constitutional regime.

Respect for the Constitution is achieved
through a commitment to pluralism.
Pluralism contemplates tradition, understood
as a legitimate way of seeing the world and liv-
ing life. Traditional ways of life must coexist
with other progressive ways of life. The hege-
monic pretension of traditionalism is opposed
to constitutionalism.

In this aspect, constitutional pluralism
emphasizes the existence of a plural society,
which groups individuals into different so-
cial organizations, who have very different
views of the world. The State must guarantee
this pluralism, it must develop public policies
that promote inclusion and harmonious co-
existence between different groups. In public
spaces of coexistence with difference, inclu-
sion must be promoted and discrimination
must not be tolerated.

In this way, it is very important the role of
the constitutional principle of pluralism in the
legal regulation of social relations. Pluralism
is the key concept of constitutionalism in
the 21* century, as it allows for a redefini-
tion of the concept of Constitutional State,
both in terms of its role in the international
and domestic spheres. At the international
level, the Constitutional State, understood as
the Cooperative Constitutional State, works
with other States and organizations with the
objective of making human rights effective.

Internally, the Cooperative Constitutional
State guarantees pluralism through public
policies of inclusion and harmonious coexis-
tence with differences.

Conclusion

The principle of pluralism in the legal
regulation of social relations must promote
solidarity between different people. Human
rights show how different people are. In
the spectrum of “person” there is a child, a
teenager, an elderly person, a man, a woman,
a heterosexual, a homosexual, a person with
a disability, an indigenous person, a black
person, a foreigner, a stateless person, that is,
there is a plurality. This plurality has different
demands, as the social conditions of each of
these people are different.

The State guarantees the normative force
of the Constitution. In this sense, the State
should neither abstain, that is, understand
that these issues are in the private sphere,
nor understand that its role is limited to
guaranteeing procedures for the political
participation of these different groups. The
State must promote public policies that
promote the social, economic, political and
cultural inclusion of this diversity, with the
objective of building a more tolerant society.
The challenge here is immense, because in this
task, which is not exclusive to the State, but to
society as a whole, it is necessary to overcome
prejudice, discrimination and violence that are
rooted in society. Conservatives understand
that this mission is impossible and it is better to
preserve the existing social order. Progressives
believe in the utopia of transformation. There
is no universal formula. Each State and each
society must seek the possible solution in the
context of its social, political, economic and
cultural formation.

Cmamos nocmynuna é pedaxyuio 07.12.2021.
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